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1. INTRODUCTION

Polygamy is one of the issues in Islamic Family Law that is still often discussed. There is
several reasons for this. First, polygamy is related to the position of women. Feminists consider polygamy
to be a form of injustice towards women, because women are seen only as a means of satisfying male
lust. Polygamy is a practice that degrades women sexually. In addition, Indonesian Muslim feminist

activists have opposed polygamy by drafting a counter-legal draft against the polygamy rule in the
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Compilation of Islamic Law (Counter Legal Drafting Kompilasi Hukum Islam).? On the other hand,
supporters of polygamy often use religion as legitimacy. Second, polygamy is considered to be able to
cause social problems that are always the subject of discussion and debate in Muslim society.?

In Islam, discussions about polygamy among scholars often do not reach a consensus.
Polygamy discourse also occurs among scholars, especially related to the interpretation of the concept of
justice as an absolute requirement for polygamy. For example, Quraish Shihab argues that justice in
polygamy is only related to material, not including love and affection. In contrast to Quraish Shihab,
Fazrul Rahman argues that justice includes material and immaterial aspects.® This difference of opinion
is not only caused by the diverse interpretations of the texts on polygamy, but also by the reality of
polygamy which often has a negative impact on the family.* Many people reject polygamy because its
negative effects are very large and hurt women. However, for supporters of polygamy, although risky,
polygamy is not something that is prohibited by religion.®

Polygamy, although it raises pros and cons, is basically aimed at achieving the same marriage
goals. To ensure a healthy foundation for polygamy, the role of polygamy permits is very important. Strict
rules and conditions as well as procedures for granting polygamy permits must be followed consistently
so that polygamous couples can carry out their relationships in accordance with the goals of marriage. In
an effort to achieve the goals of polygamy, regulations that stipulate that every individual who wants to
practice polygamy must obtain permission from the Religious Court must be obeyed. In this context, the
role of the Religious Court is very important in granting permission for polygamy. The Religious Court
is responsible for ensuring that the requirements for polygamy, including the concept of justice, have been
met. They conduct a careful evaluation of each application for polygamy to ensure that this action will
not harm either party, especially women and children. The Religious Court also plays a role in providing
guidance and advice to polygamists so that they understand the responsibilities and consequences of their
decisions.®

Based on this background, this article aims to examine the existence of polygamy from the
perspective of social reality and the role of religious courts in granting permission for the practice of

polygamy in Indonesia.

ME TODE

To understand more deeply about this research topic, the author chose the library research
method or literature review. The required data were collected from various sources relevant to the topic,
including books, journals, and other libraries. Therefore, the data used in this study are secondary data

derived from the results of previous studies. The data collection process was carried out using the
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documentation method, which aims to identify and collect data from literature relevant to the research
topic. In this case, the research is descriptive, with the aim of describing the existence of polygamy based
on the reality in society and exploring the ideal role of the Religious Court in granting permission for the
practice of polygamy. This research is expected to provide a comprehensive understanding of polygamy,
reveal various aspects that influence the practice, and highlight the importance of the role of the Religious

Court in supervising and regulating polygamy.

RESULTS AND DISCUSSION
a. Polygamy in Islam
According to the National Encyclopedia of Indonesia, polygamy is a practice where a person

has more than one wife, interpreted as a marriage institution that allows the realization of a family
where the husband has more than one wife. The phenomenon of polygamy has existed since pre-
Islamic times. At that time, especially among tribal leaders, the practice of having more than one wife,
even up to hundreds, was common. Polygamy at that time did not have clear boundaries and did not
pay attention to the principle of justice. When Islam came, this custom was not completely abolished,
but was given limitations. Islam limits the number of wives a man can have and sets strict conditions
for those who want to practice polygamy. From this brief explanation, it can be concluded that
polygamy is not a tradition that originated from Islam, but rather existed long before the teachings of
Islam were revealed. Islam is here to provide fairer boundaries and rules in the practice of polygamy.”
As stated in Surah An-Nisa' verse 3:
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Meaning: If you fear that you shall not be able to deal justly with orphans, then marry (other) women
of your choice: two, or three, or four. But if you fear that you shall not be able to deal justly with
orphans, then marry (other) women of your choice: two, or three, or four. Justly, (marry) only one or
whatever female slaves you have. That is nearer to preventing injustice . ( QS An-Nisa': 3).

If we trace the history of polygamy that has existed since pre-Islamic times, the rules on
polygamy in certain verses actually show that Islam paid special attention to the position of women at
that time. Before the regulation, there was no limit to the number of wives that could be married and
there were no requirements that had to be met by men who wanted to practice polygamy. The Prophet
Muhammad made significant changes based on the verse, namely: first, limiting polygamy to a
maximum of four wives; and second, setting strict requirements for husbands who wanted to practice
polygamy, namely they had to be able to act fairly.

In relation to this verse, several references indicate that this verse was revealed in the context
of protecting orphans who wanted to be married by their guardians because the orphans were rich and
were not given a dowry. In another narration, this verse is also related to a man who had more than

four wives and was also responsible for the orphans under his guardianship. This man often used the
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orphans' property to support his wives. In addition, there is also a narration that states that this verse
was revealed because there was a man who married an orphan woman solely to take her property. This
verse was basically revealed as a warning to men who take the property of orphans, so this is not
permitted. Furthermore, in this verse there is also a message for men to marry other women besides
orphans in the amount of two, three, or four. However, if they are unable to act fairly, one is sufficient
because one wife is closer to justice. Although this verse explicitly allows polygamy, this permission
is limited by other verses that emphasize justice and vigilance against acts of injustice. In other words,
Islam does not recommend or require polygamy. Quraish Shihab likened the permissibility of
polygamy to a small emergency door that may only be opened when absolutely necessary and with
strict conditions.®

Justice as a fundamental requirement in polygamy has not escaped the attention of scholars.
As Abdurrahman Al-Jaziri distinguishes between the types of justice in verse 3 and verse 129.
According to him, the justice referred to in verse 3 is justice that can be realized by the husband, such
as the fulfillment of sustenance, turns to stay overnight, and equality in giving something to his wives.
While justice in verse 129 is justice that is meaningful, which is related to feelings and emotions, so
that humans will find it very difficult, or may even be unable to fully implement it, because it is beyond
human capabilities. In line with Al-Jaziri's view, Quraish Shihab also explains that justice in verse
129 is justice that cannot be perfectly achieved by a husband. Therefore, to minimize injustice, a
husband is required not to follow his lusts and not to be excessive towards the wife he loves more.®

Different from the views of the two previous scholars, Fazrul Rahman argues that the concept
of justice is not only limited to physical equality as explained in verse 3, but also includes justice as
explained in verse 129. According to him, if justice is only based on verse 3, then it is impossible for
Allah to provide affirmation and warning in verse 129. Thus, for Fazrul Rahman, the two verses are
closely related and cannot be separated. In line with this view, Siti Musdah Mulia argues that justice,
both in material and non-material aspects, must be considered as a condition for polygamy. She even
emphasized that if traced from the background of the revelation of the verse (asbabun nuzul), the verse
that is the theological basis for polygamy discusses more the context of protecting orphans than
marriage.°

Based on the explanation above, it can be concluded that the existence of polygamy in Islam,
as explained by the views of Muslim intellectuals, has its own complexity, especially related to the
concept of justice as a condition for polygamy. There are three main views on polygamy that arise
from this understanding. First , there is a view that loosely permits polygamy. Some of these views
consider polygamy as a "sunnah" that follows the practice of the Prophet Muhammad, although the
explicit conditions mentioned in the Qur'an are often ignored or only considered as verbal arguments.
Second , there is a view that permits polygamy with strict conditions, including formal-distributive
justice, such as the fulfillment of economic rights (living) and sexual rights (turns), as well as the

wife's consent and other conditions. However, substantive justice such as affection and love are not
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considered part of these conditions. Third , there is a view that strictly prohibits polygamy. These

differences in views are largely influenced by the way each interpreter understands the texts on

polygamy.

. Portrait of Polygamy in Reality

In Islamic teachings, women are given high status and respect in various aspects of life,
including in the context of polygamy. History shows that the practice of polygamy and the treatment
of women were very different before and after the Prophet Muhammad was sent as an Apostle. When
husbands were given limitations in polygamy, this was intended to ensure that polygamy was carried
out for the benefit, not merely to follow lust. Justice is also a primary requirement in the practice of
polygamy. Conceptually, polygamy in Islam has a noble meaning, namely providing protection and
avoiding reprehensible acts. Quraish Shihab, as quoted by Ali Yasmanto, stated that although
polygamy is not recommended or obligatory, polygamy is an alternative to solving family problems
with certain conditions so that justice is achieved and women are protected. However, ironically, in
practice in society, the noble meaning of polygamy explained in the Qur'an is often not reflected. The
polygamy that is carried out is no longer in line with what is expected by sharia *. The practice of
polygamy often has negative impacts, including:

First, violence against women, one of which has an impact on the wife's psychology. The
impact of polygamy is not only seen in real actions, but also in things that are not physically visible.
Polygamy can cause psychological impacts on the wife, such as feeling disturbed and hurt when seeing
her husband remarry. This can cause competition between wives to get more attention from their
husbands, which can ultimately lead to hostility. In addition, there are several psychological impacts
that the first wife may experience, including: (a) losing a good relationship with her husband and
questioning her identity, because she previously felt loved and appreciated, but the situation changed
after her husband remarried. This condition can be dangerous for oneself, such as losing one's identity;
(b) feeling no longer meaningful to her husband because she is no longer the only one who makes her
partner happy; (c) becoming more sensitive and easily angered; (d) losing relationships with other
people; (e) feeling unhappy in marriage; (f) lack of harmonious relationship between the first wife and
husband; (g) loss of spiritual contact; (h) the tendency of the first wife to be reluctant to have sex with
her hushand (verigis); (i) decreased self-esteem.*?

Second, the destruction of family harmony is an implication of the psychological impacts
that have been explained previously. The presence of other people in a marriage can logically break
family harmony. To achieve family harmony, several important factors must be present, one of which
is mental well-being. This means that family members must love each other, need each other, help
each other, and have a low frequency of quarrels or conflicts. This mental well-being will certainly be
difficult to achieve if there is a new person as a wife in the family. In addition, the impact of this

destruction of family harmony does not only occur between the first wife and husband, but can also
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occur with his new wife. In other words, polygamous marriages are very vulnerable to conflict. Thus,
a harmonious family life (sakinah) will be very difficult to achieve through the practice of polygamy.*?

Third , polygamy is one of the factors contributing to the high divorce rate in Indonesia.
Nationally, the divorce rate continues to increase every year. For example, data from the Religious
Courts (Badilag) MA recorded the number of divorce cases that continued to increase from 2010 to
2014 with the following details: 251,208 cases (2010), 276,792 cases (2011), 304,395 cases (2012),
361,816 cases (2013), and 382,231 cases (2014). The high divorce rate is dominated by cases of
divorce lawsuits. Cases of divorce lawsuits are often found in several Religious Courts, such as the
Indramayu Religious Court which is one of the districts with the highest divorce rates in Indonesia.
Divorce data in 2013 showed that there were 2,079 cases of divorce by talak and 5,959 cases of divorce
lawsuits. Meanwhile, in 2014 there were 2,220 cases of divorce by talaq and 5,847 cases of divorce
by lawsuit. Research conducted by Abdul Jamil and Fakhruddin revealed that one of the causes of the
high number of divorce by lawsuit is polygamy. In line with that, Nasaruddin Umar on a broader scale
also stated that polygamy is one of the factors causing divorce. In addition, the National Commission
on Violence Against Women in 2017 also found that polygamy is one of the factors causing the high
divorce rate.!4

Based on the explanation above, polygamy is a cause of divorce because many wives are not
willing or do not want to be polygamous by their husbands. Moreover, in this day and age, many
women have higher education which has implications for legal awareness. Nasaruddin Umar stated
that the increase in the number of divorce lawsuits is suspected to be due to the increasing level of
legal awareness among women. In addition, women's opportunities to get jobs and economic
independence are increasingly wide open. Thus, the wife's dependence on her husband is reduced, so
that if her husband is polygamous, the wife will not hesitate to file for divorce because she feels able
to meet her own needs.

Fourth , the impact on children. The practice of polygamy not only has an impact on the
wife, but also has a negative effect on the children. Based on various references, the impact of
polygamy on children includes a decrease in affection and the emergence of hatred towards the father.
This is caused by the child's feelings of being neglected or not getting enough attention from their
father due to the unequal distribution of time and attention. As a result, children can feel emotional
dissatisfaction that affects their relationship with their father and their overall psychological well-
being.®®

This impact is a logical consequence of the increasing number of family members who need
attention and affection. This has implications for the husband's time, which is increasingly divided so
that only a little time can be given to his family members. Conditions like this are clearly not ideal in
family life, because they can cause a lack of affection for one or several family members, in this case
children. The lack of affection that is manifested in the form of attention and control over children is

an important element for child development. If a child does not get these elements from his father,
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there is a concern that the child will grow and develop freely without guidance. ®In such freedom,
children may experience moral decline due to lack of attention and control from their parents.

Furthermore, the emergence of hatred towards the father is something that should not happen
in the family. However, this feeling may be unavoidable when the child feels that his love and the
love of his mother have been "betrayed” by a polygamous father, even though they understand that
polygamy is permitted in religious teachings. In line with this explanation, Kampambwe in Elbedour
explains that the impact of polygamy on children includes weakening the relationship between
children and their parents, as well as reducing the child's emotional and psychological levels. The
child's emotional needs are something that must be met. ¥If these needs are not met, it will affect the
child's development in terms of learning, and may cause learning difficulties and loss of enthusiasm
for continuing education, and result in more negative social relationships.

However, polygamy in reality does not only bring negative impacts. There are also positive
impacts found in the practice of polygamy, such as: (a) avoiding sin and adultery, (b) increasing
offspring, (c) protecting widows and excess women, (d) fulfilling the husband's sexual needs when
the wife menstruates, gives birth, is sick, or has other excuses, (e) the wife tries to do her best for her
husband because of the presence of another wife, (f) training patience and suppressing egoism, (g)
children born have clear legal status, (h) clear status for the wife who is married.*®

c. ldeality; Granting of Polygamy Permits in Religious Courts.

Although Islamic teachings permit and have set rules for those who practice polygamy,
problems often arise when a Muslim man practices polygamy. In various literature such as books,
magazines, articles, and other written works, polygamy is often a controversial issue that is considered
necessary to be reviewed. Some people argue that polygamy is no longer in accordance with human
rights, contains many negative aspects, and has social impacts that are considered a bad precedent for
society. These perceptions as a whole tend to criticize the teachings and practitioners of polygamy.
According to their views, the practice of polygamy should be eliminated from this world.*®

Negative perceptions of polygamy have been shown to be one of the factors that have led to
the rise of unhealthy polygamous practices. This is understandable, because polygamists often choose
to do it secretly, which ultimately has undesirable implications and tarnishes the noble image of
polygamous marriage itself. This phenomenon is the basis for those who argue that polygamy is not
in accordance with human rights. However, polygamous couples who follow the provisions of
marriage in accordance with material and formal laws do not face the problems faced by unhealthy
polygamous couples. Their household life is harmonious and happy, just like other monogamous
couples. Polygamous marriage is a legally valid act and is not prohibited by religious teachings, but

has been regulated in such a way that it is carried out in accordance with the objectives justified by
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law. Therefore, in order for polygamy to be carried out in accordance with the objectives of marriage,
it needs to be regulated in legislation as implementing provisions of the marriage law. This means that
the state is obliged to regulate every legal action in its territory in order to create legal order, as well
as provide legal protection and guarantees for its citizens, including in terms of marriage.?°

Marriage is not a trivial matter. Sociologically, the institution of marriage is the main
foundation of social order and is a pillar of culture and civilization. The good or bad of a social order
depends greatly on the quality of household or family life built by each of its members. Therefore, to
create a good social order, regulations are needed that can foster public legal awareness, not the
elimination of norms that are not prohibited by religion and have become values recognized by society.
Regardless of the problems above, it is clear that the government's steps in regulating marriage issues,
especially for Muslims, aim to achieve the benefit of these regulations. The legal provisions that are
enforced are intended for the benefit of the general public, not because of political or power interests.
Therefore, it is important for the public to understand the values contained in the legal provisions and
how important the existence of these provisions is for the general public. Understanding this will foster
awareness to obey the law voluntarily. Because society will only obey the law if the law provides
benefits for those who obey it. Conversely, if the law does not provide benefits, of course the law will
be ignored.?*

Based on this principle, the benefits contained in the provisions of the laws and regulations
governing the requirement to obtain permission from the Court to practice polygamy will be reviewed.
This provision is stated in Law Number 1 of 1974 Article 3 paragraph (2) which states that: "The
Court may grant permission to a husband to have more than one wife if the parties concerned wish".
In addition, Article 4 paragraph (1) states: "in the event that a husband will have more than one wife,
as stated in Article 3 paragraph (2) of this law, then he is required to submit an application to the
Court in the area where he lives". Government Regulation Number 9 of 1975 regulates the provisions
for implementing the granting of permission for polygamy in Article 43 which states that: "if the Court
is of the opinion that there is sufficient reason for the applicant to have more than one wife, then the
Court will issue its decision in the form of permission to have more than one wife". Meanwhile,
Presidential Instruction Number 1 of 1991 concerning the Compilation of Islamic Law provides a
legal basis for granting permission for polygamy through Article 56 paragraph (3). This article states
that: "Marriage carried out with a second, third or fourth wife without permission from the Religious
Court has no legal force."?

The above rules clearly state that in order to practice polygamy, a husband must obtain
permission from the Religious Court. If polygamy is carried out without such permission, then the
marriage will not have legal force and will be considered invalid. This consequence is understood
from the obligations stated in Article 4 paragraph (1) of Law No. 1 of 1974 and Article 56 paragraph

(3) of the KHI which states that a marriage without permission has no legal force. Therefore,
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permission to practice polygamy is a mandatory requirement. If a husband practices polygamy without
first obtaining permission, then the marriage will not be legally recognized and will be considered
never to have occurred.?®

The provisions of the law governing the obligation to obtain permission for polygamy are
intended to create public order, provide protection, and legal guarantees for the rights and obligations
arising from legal relationships. The urgency of obtaining permission from the court is to ensure legal
certainty, order, protection, and legal guarantees for the marriage itself. These provisions are made to
protect the interests, rights, and obligations arising from a marriage. These formal requirements are
very important in achieving the goals of marriage in accordance with the provisions of material law.
Therefore, material and formal provisions cannot be separated because both have the same influence
in determining the legal status of a marriage, especially in achieving the expected goals of marriage.

The urgency of polygamy permits according to the provisions of the law is procedural in
nature to provide legal guarantees for the occurrence of marriage, so that its existence is recognized
legally and formally. A marriage is considered valid in material terms if it is carried out in accordance
with religious provisions, and is only recognized formally if it meets the applicable legal provisions.
Therefore, formal provisions are equally important to material provisions in determining the validity
of a marriage. Thus, a polygamous marriage is considered valid if it meets the provisions of material
law, namely it is carried out in accordance with the conditions and pillars stipulated in Islamic law,
and meets the provisions of formal law, namely obtaining permission from the Court to carry out the
polygamous marriage. The position of court permission in polygamous marriages according to Islamic
law is very important, where formal law follows material law which also determines the validity of
the marriage. A marriage that only meets the material provisions but does not meet the formal
provisions is considered never to have occurred, which in figh terms is called "Wujuduhu ka adamihi*.
Meanwhile, a marriage that meets the provisions of formal law but does not meet the provisions of
material law can be annulled.

Therefore, even though the marriage is materially valid, but if it is not formally valid, the
state will consider it never happened unless it can be proven with a Marriage Certificate issued by the
PPN. Meanwhile, the PPN according to Article 44 of Government Regulation Number 9 of 1975
states: "Marriage Registrars (PPN) are prohibited from registering the marriage of a husband who
will have more than one wife before there is permission from the Court as referred to in Article 43".2*

Thus, it can be understood that permission from the Religious Court for polygamy plays a
very important role in the legal recognition and social acceptance of the marriage. Formal legal
provisions regarding permission from the Religious Court aim to ensure that the existence and
implications of polygamous marriages are in accordance with the provisions of religious law. The

main goal is to create a household that upholds the values of justice based on mawaddah and rahmah
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within the framework of mu'asyarah bil ma'ruf, so that a peaceful and harmonious family life is

realized, and the happiness expected by the husband and wife is achieved.

4. CONCLUSION

The conclusion of this study is that polygamy in Islam, although permitted, must be carried
out with strict rules and principles of justice. Although the practice of polygamy has existed since pre-
Islamic times, Islam came to provide fair limitations and conditions in this practice. There are various
views from Muslim scholars and intellectuals regarding justice in polygamy, both material and

meaningful.

Polygamy that does not pay attention to the principle of justice can cause various negative
impacts, including violence against women, damage to family harmony, increased divorce rates, and
psychological and emotional impacts on children. Therefore, the importance of permission from the
Religious Court before implementing polygamy is to ensure that this practice is in accordance with legal
provisions and to protect the rights of all parties involved.

In the legal context, the Religious Court permit provides legal guarantees and ensures that polygamous

marriages are recognized legally and formally. This aims to create legal order, protection, and guarantee

of rights and obligations for all parties in the marriage.

Prospects for Research Results Development:

1. Increasing Public Awareness and Understanding: Further research can develop effective strategies to
increase public awareness and understanding of the importance of compliance with the law in the
practice of polygamy.

2. Psychological and Social Impacts: An in-depth study of the psychological and social impacts of
polygamy on children and wives, and appropriate interventions to reduce these negative impacts.

Prospects for Further Research Application:

1. Policy Development: Develop more comprehensive policies to regulate polygamy, including stricter
monitoring mechanisms.

2. Information and Communication Technology: Exploring how information and communication
technology can support education and socialization about polygamy rules according to sharia and state
law.

With this research, it is hoped that a better understanding of polygamy in the context of
Islamic and state law can be created, and that it will pave the way for the development of better policies
and practices to achieve the goals of a just, harmonious and happy marriage.
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